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SUMMARY:

... TxDOT adopted rules governing the debarment of contractors in April 1982, rules
governing the suspension of contractors in August 1982, rules governing supplemental
procedures for debarment and suspension in November 1982, and rules governing the
imposition of sanctions on maintenance contractors in 1998. ... Despite the fact that the
procedural rules stack the odds against the contractor in favor of TxDOT and limit review of
any final order, the contested case process may result in the recommendation or issuance of
lesser sanctions. ... A review of the Paul and Siegert cases reveals that the United States
Supreme Court recognizes that reputation is a constitutionally protected interest when a
change in position accompanies it. ... Had the District formally debarred Trifax from bidding
on government contracts, that would have unquestionably constituted a deprivation of
liberty. ... The Procedural Process Due for a Suspended Contractor A suspension sanction and
associated administrative rules may affect the contractor's constitutionally protected contract
rights and liberty interests.

TEXT:
[*193]

I. Introduction

Any contractor who has established a business working for the Texas Department of
Transportation (TxDOT) runs the risk of having that source of work taken away in an instant.
The sanction process available to TxDOT allows it to unilaterally issue sanctions against a
contractor, some of which prevent a contractor from obtaining new work or from completing
existing contracts. A sanctioned contractor may contest TxDOT's issuance of sanctions, but
the contractor faces an uphill battle since the process, as designed, favors TxDOT. Various
rules, specifically those related to the suspension of a [¥194] contractor, may be the



proper subject of another collateral attack-a challenge to the constitutional validity of the
administrative rules.

This article begins by describing the sanction process and the procedural mechanism for
challenging legislative administrative rules. * A discussion of the constitutionally protected
interests of a contractor that the issuance of sanctions may affect follows the description of
the sanction process. 2 The final portion of the article addresses concerns with specific
administrative rules and proposes modifications that, if implemented, would result in a
meaningful and fair process that adequately protects the interests of both the government
and the contractor. 3

II. The Sanction Process and Governing Administrative Rules

The Texas Transportation Commission seeks "to protect the health, welfare, and safety of the
traveling public and the state's substantial investment in its system of state highways," which
"requires procedures to ensure that only responsible contractors are eligible to bid on, enter,
and subcontract under highway improvement contracts and that those contracts are fully
performed in an efficient and timely manner." 4 Section 201.101 of the Texas Transportation
Code allows the Texas Transportation Commission to adopt rules for the operation of TxDOT.
5 TxDOT adopted rules governing the debarment of contractors in April 1982, rules governing
the suspension of contractors in August 1982, rules governing supplemental procedures for
debarment and suspension in November 1982, and rules governing the imposition of
sanctions on maintenance contractors in 1998. ¢ The legislature adopted the most recent
amendments to the rules governing the sanction process in 2004. 7 The rules governing
contractor sanctions set forth the circumstances under which TxDOT may sanction a
contractor and the procedures that the parties must follow. These rules are legislative
administrative rules as they are based on a grant of legislative power. 8

Presently, there are three sanctions that TxDOT can issue: (1) a reduction in bidding
capacity, (2) debarment, and (3) suspension. ? A reduction in bidding capacity refers to a
decrease in the maximum dollar value that a contractor may have under contract with TxDOT
at any given time. 1°® Debarment is the [*¥195] disqualification of a contractor from bidding
on or entering into a construction, maintenance, or building contract with TxDOT, from
participating as a subcontractor under such a contract, and from participating as a supplier of
materials or equipment to be used in the construction or maintenance of state highways. 11
According to the definition, a debarred contractor cannot enter into any new contracts as
either a general contractor, subcontractor, or supplier and generally cannot continue
performing as a subcontractor or supplier under existing contracts. 12 A suspension, which is
immediate and temporary, has the same effect as a debarment except that, unlike a
debarment, it is effective while a contractor contests the sanction and ends only when a final
order is entered in such a contest. 13 Specifically, the administrative rules define a suspension
as:

Immediate, temporary disqualification of a contractor from bidding on or entering into a
highway improvement contract, from participating as a subcontractor under a highway
improvement contract, and from participating as a supplier of materials or equipment to be



used in the construction or maintenance of a part of the state highway system. Suspension
differs from debarment because it may take effect prior to and during a hearing. 4

A contractor involved in highway improvement contracts for TxXDOT may function or seek to
function as a general contractor, subcontractor, or supplier. 15 Thus, the business necessarily
requires the ability to do one or more of the following: (1) to bid on or enter into such
contracts, (2) to participate as a subcontractor under such contracts, or (3) to participate as
a supplier of materials or equipment on construction or maintenance projects for the state
highway system. ¢ The issuance of sanctions, specifically the sanctions of suspension and
debarment, directly affects these abilities.

TxDOT can generally issue sanctions for (1) convictions, pleas, or admissions associated with
bidding crimes; (2) the commission of or conviction for an offense "indicating a lack of moral
or ethical integrity" if the offense reflects on the contractor's business practices; (3) the
disqualification of the contractor by a state or a federal government agency; (4) the failure to
execute a contract with TxDOT after a bid is awarded; (5) the rejection of a bid due to
contractor error two times during a three year period; (6) the failure to promptly notify
TxDOT of debarment for a bidding crime or of a conviction for a bidding crime; or (7) a
declaration of default on a contract with TxDOT. %7 It is important to note that TxDOT may
impute the actions of someone acting on [*196] behalf of a contractor to the contractor. 18
Similarly, the term "contractor" includes an "affiliated entity," which the administrative rules
broadly define as "an entity so closely associated with another entity that the two entities will
be treated as a single entity." 12 Affiliation generally relates to control or perceived control,
although the term also includes any entities owned by the spouse or an immediate family
member of the owner of the contractor. 20

If TXDOT seeks to impose sanctions, it must consider all circumstances, including mitigating
circumstances such as the contractor's culpability, the necessity of a lengthy debarment,
restitution paid for damages incurred as a result of the contractor's actions, cooperation by
the contractor in the investigation of bidding crimes, and the contractor's disassociation from
individuals and entities previously involved in a bidding crime. 2! After such consideration, the
executive director of TxDOT will determine which one of the four sanction levels will apply:
(1) a fifty percent bidding capacity reduction for up to one year; (2) debarment for up to one
year; (3) debarment of the contractor for up to three years; or (4) permanent debarment. 22
TxDOT may impose a lesser sanction instead of the maximum allowed. 23 For example,
TxDOT may order debarment for a shorter time, may reduce bidding capacity by a lesser
percentage, or may order a reduction in bidding capacity instead of debarment. 24 The
executive director of TxDOT has discretion to eliminate or modify sanctions at any time if it is
in the public interest. 25 The Texas Transportation Commission has this same power. 26

Once TxDOT issues a sanction, it must notify the contractor within five days after the
decision to impose the sanction by certified mail. 27 The notice must provide the general
reasons for the sanction, summarize the underlying facts and circumstances for the sanction,
state the effective date and length of the sanction, and inform the contractor that within ten
days after receiving the notice, the contractor may petition for a hearing. 22 While a sanction
generally becomes effective on the date stated in the notice, the effectiveness of a sanction-
other than a suspension-is stayed from the date a petition for a contested case hearing is
filed until a final order is entered. 2° The administrative rules provide that "[t]he imposition of



sanctions does not affect a contractor's contractual obligations or limit the commission's
contractual [*¥197] remedies." 3° But, this particular rule directly conflicts with the
suspension and debarment sanctions which state that a contractor cannot participate as a
subcontractor or supplier. 31

Once a contractor receives the required notice informing the contractor that TxDOT issued
sanctions, it has the right to a contested hearing to challenge the sanctions. 32 Within ten
days after receipt of the notice, the contractor may initiate a contested case in the State
Office of Administrative Hearings by filing a detailed petition and one copy with the executive
director at TxDOT's headquarters. 33 The standard of review is reasonableness because none
of the exceptions provided under the TxDOT administrative rules seem to apply. 34 The issue
of who bears the burden of proof-TxDOT or the contractor-is not quite as clear. Title 43,
section 1.26(d) of the Texas Administrative Code addresses the applicable burden of proof
and states in its entirety: "A party seeking monetary damages or penalties shall bear the
burden of proof. In all other instances, the party challenging a department decision or action
shall bear the burden of proof." 35 The rule is silent as to whether the term "monetary"
defines both the terms "damages" and "penalties" or only damages. The rule is also silent as
to whether the term penalties includes sanctions. A contractor can argue that there is no
substantive distinction between the term "sanction" and the term "penalty." In Black's Law
Dictionary, sanction has been defined as "[a] penalty or coercive measure that results from
failure to comply with a law, rule, or order." 3¢ Courts outside of Texas have held that penalty
is synonymous and interchangeable with sanction. 37 Numerous courts, including the
Supreme Court of the United States and appellate courts of Texas, have used the definition
of sanction as found in Black's Law Dictionary. 38 However, the rulemaking history for section
1.26 states that "the department may allocate the burden of proof, but only allocates the
burden to the department where money [*198] is sought by the department. In all other
instances, the party challenging a department decision or action bears the burden of proof."
39 At the conclusion of a contested case hearing, there is opportunity for limited judicial
review of a final order. 4°

Although the sanction process favors TxDOT and the chances of overturning the issuance of
sanctions are slim, it is generally in a contractor's best interest to challenge the issuance of
sanctions. Despite the fact that the procedural rules stack the odds against the contractor in
favor of TxDOT and limit review of any final order, the contested case process may result in
the recommendation or issuance of lesser sanctions. Additionally, the contested case process
is the only means to challenge the actual issuance of sanctions. But the Texas Government
Code provides another process by which a contractor can attack the administrative rules
themselves. 41

ITI. Challenging the Validity of Administrative Rules on Constitutional Grounds

A contractor may challenge the validity of administrative rules in a declaratory judgment
action pursuant to section 2001.038 of the Texas Government Code. 42 Specifically, "[t]he
validity or applicability of a rule . . . may be determined in an action for declaratory judgment
if it is alleged that the rule or its threatened application interferes with or impairs, or
threatens to interfere with or impair, a legal right or privilege of the plaintiff." 43 Under the
Texas Government Code, the term "rule"



(A) means a state agency statement of general applicability that:

(i) implements, interprets, or prescribes law or policy; or

(ii) describes the procedure or practice requirements of a state agency;

(B) includes the amendment or repeal of a prior rule; and

(C) does not include a statement regarding only the internal management or organization of
a state agency and not affecting private rights or procedures. 44

A contractor may only bring this action in a Travis County District Court, and the state
agency must be made a party to the action. 45 The Texas Government Code also provides a
procedural mechanism for transferring the claim to the Third District Court of Appeals should
the district court find "that the public interest requires a prompt, authoritative determination
of the validity or [¥199] applicability of the rule in question and the case would ordinarily
be appealed." 46

In asserting a claim for declaratory judgment under section 2001.038 of the Texas
Government Code, a contractor properly invokes that section if a justiciable controversy
exists and the application of the rules at issue interfere with or impair the legal rights of the
contractor. 47 The Texas "due course of law clause and the federal due process clause are
textually different, but [courts] generally construe the due course clause in the same way as
its federal counterpart. Accordingly, [courts] rely on federal and Texas case law that
addresses due process issues in analyzing [a] constitutional challenge." 48 The reason for due
process and due course of law is that they keep the state from depriving people of liberty and
property without notice or a hearing. 4° To state a valid due process or due course of law
claim, a plaintiff must first assert that its interests are constitutionally protected. 5° The
easiest and best test of due process of law is to check if there are rudiments of fair play. 5t
The Due Process Clause contains two components-procedural and substantive. 52 This article
addresses only the procedural component.

The procedural component of due process entitles citizens to "notice and an opportunity to be
heard at a meaningful time . . . in a meaningful manner" before the state takes away any
rights to life, liberty, or property. 53 The opportunity for people to voice their opinions is
"meaningful" even if the state first deprives the person of life, liberty, or property, as long as
the hearing provides the person "'a fair opportunity to challenge the accuracy and legal
validity of the [deprivation]' and a 'clear and certain remedy.' 54 Generally, a contractor has
a legal right to procedural due process before the state takes its constitutionally protected
interests such as contract rights or liberty interests. 55 [¥200] To establish that a



procedural due process violation occurred, one applies a two-part analysis: (1) whether the
claimant has an interest protected by procedural due process; and (2) if so, what procedural
process the claimant should receive. 56

IV. Justiciable Controversy and Governmental Immunity

The Austin Court of Appeals has stated "section 2001.038, like other causes of action,
requires the existence of a justiciable controversy to establish the district court's subject-
matter jurisdiction." 57 A justiciable controversy is "definite and concrete and must impact the
legal relations of parties having adverse legal interests." 58 Under a declaratory judgment
action seeking a declaration that administrative rules are invalid, a justiciable controversy
generally exists. There would likely be a definite and concrete controversy between the
contractor and TxDOT because the contractor would contend certain administrative rules are
invalid and unconstitutional, and TxDOT would presumably contend that such rules are valid.
This controversy would impact the legal relations of the contractor and TxDOT because if the
rules are invalid and unconstitutional then the contractor cannot be sanctioned pursuant to
those rules. The parties thus have adverse legal interests because the contractor would seek
a judgment that the administrative rules are invalid, and TxDOT would request the court to
deny such a judgment.

The plain language of section 2001.038 designates Travis County as the mandatory
jurisdiction when challenging the validity of an agency rule. 5° Section 2001.038(b) states
that "[t]he action may be brought only in a Travis County district court." ¢ Section 2001.038
(c) states that "[t]he state agency must be made a party to the action." 6 The Texas
legislature expected that a challenge to the validity or applicability of an administrative rule
could be raised in district court if the challenge meets the requirement that the claimant's
rights are being threatened, interfered with, or impaired. 62 Furthermore, the [*201] Texas
legislature intended for the state agency to be made party to such a lawsuit. 63 Regarding
any defense of sovereign immunity or governmental immunity, the Texas Supreme Court
recognized that the predecessor to section 2001.038 constituted a waiver of governmental
immunity. ¢ The Austin Court of Appeals has consistently recognized that section 2001.038
is "an express waiver of governmental immunity from suit for an action that properly invokes
that section" 65 and that "section 2001.038 is a grant of original jurisdiction and, moreover,
waives sovereign immunity." 66

V. The Contractor's Property Interest in Contract Rights

One legal right or privilege that the sanction rules may affect is a contractor's property
interest. A statute or an express or implied contract can create a property interest. 67 The
United States Supreme Court recognized the following:

The Fourteenth Amendment's procedural protection of property is a safeguard of the security
of interests that a person has already acquired in specific benefits. These interests-property
interests-may take many forms.



[*202]

. . . To have a property interest in a benefit, a person clearly must have more than an
abstract need or desire for it. He must have more than a unilateral expectation of it. He
must, instead, have a legitimate claim of entitlement to it. It is a purpose of the ancient
institution of property to protect those claims upon which people rely in their daily lives,
reliance that must not be arbitrarily undermined. It is a purpose of the constitutional right to
a hearing to provide an opportunity for a person to vindicate those claims.

Property interests, of course, are not created by the Constitution. Rather they are created
and their dimensions are defined by existing rules or understandings that stem from an
independent source such as state law-rules or understandings that secure certain benefits
and that support claims of entitlement to those benefits. €8

It is a basic premise of contract interpretation that courts construe unambiguous contracts as
a matter of law. ¢ When a contract is unambiguous, "the court must enforce [it] as written."
70 Ppresumably the parties intended for every clause to have some effect. 7 Texas courts give
terms "their plain, ordinary, and generally accepted meaning unless the instrument shows
that the parties used them in a technical or different sense." 72

In a subcontract or supply contract for a TxDOT project, a contractor will generally have the
contractual right, and obligation, to perform the requisite scope of work or provide the
requisite materials and to receive payment for such work or materials. 73 These benefits, to
perform services and to receive payment, would appear to be protected property interests of
the contractor that deserve constitutional protection. Any contractor functioning as a
subcontractor or supplier would have a legitimate claim of entitlement to such benefits. A
suspension sanction directly affects these interests because the contractor cannot perform
existing contracts-the sanction disqualifies the contractor "from participating as a
subcontractor" and "from participating as a supplier" on construction or maintenance
projects. 74 Therefore, the contractor may challenge the suspension sanction rules through
the declaratory judgment process under section 2001.038 of the Texas Government Code as
they may affect a contractor's constitutionally protected property interests. 75

[*203]

VI. The Contractor's Liberty Interest in Reputation

The sanction rules may also affect a contractor's liberty interest. The right of contract is one
of the essential liberties that the Texas Constitution guarantees its citizens. 76 The United
States Supreme Court has stated that a liberty interest

denotes not merely freedom from bodily restraint but also the right of the individual to
contract, to engage in any of the common occupations of life, to acquire useful knowledge, to
marry, establish a home and bring up children, to worship God according to the dictates of
his own conscience, and generally to enjoy those privileges long recognized . . . as essential



to the orderly pursuit of happiness by free men. 77

The Texas Supreme Court stated "where a person's good name, reputation, honor, or
integrity is at stake because of what the government is doing to him, the minimal
requirements of due process must be satisfied." 78

In the context of independent contractors dealing with the government, a liberty interest is
affected when a potential bidder may not bid on government contracts due to charges of
fraud or dishonesty:

One who has been dealing with the government on an ongoing basis may not be blacklisted,
whether by suspension or debarment, without being afforded procedural safeguards including
notice of the charges, an opportunity to rebut those charges, and, under most circumstances,
a hearing. While the deprivation of the right to bid on government contracts is not a property
interest, the bidder's liberty interest is affected when that denial is based on charges of fraud
and dishonesty. The minimum requirements of due process are notice and an opportunity for
hearing appropriate to the nature of the case. 7°

Courts have consistently recognized that a government contractor "blacklisted" by
suspension or debarment has a constitutionally protected interest in his reputation. 8°
Nevertheless, some cases have broadly held that [*204] injury to reputation is not a
constitutionally protected liberty interest. 8 In light of the specific holdings by the various
courts regarding independent contractors dealing with the government, each of those cases
is distinguishable. In these cases, the position that reputation is not a protected liberty
interest directly traces back to the opinions of Paul v. Davis and Siegert v. Gilley. 8 The
contention that reputation is not a constitutionally protected interest is perhaps generally
accurate, but it is subject to an important exception applicable to a sanctioned contractor. A
review of the Paul and Siegert cases reveals that the United States Supreme Court
recognizes that reputation is a constitutionally protected interest when a change in position
accompanies it. 8

In Paul, the complainant, Edward Charles Davis III, sought damages from the chief of police
after the police distributed a flyer to local stores identifying [*205] Davis as an "active
shoplifter." 8 The police had previously arrested Davis for shoplifting but there was no
conviction and the charge was outstanding. 8 Davis claimed that the distribution of the flyer
and its identification of him as an active shoplifter deprived him of his constitutionally
protected liberty interests. 8 The Court noted that Davis did not assert a classical defamation
claim but chose to assert his claim as a constitutional claim regarding the deprivation of
rights. 8 The Court rejected the constitutional claim and reasoned that earlier decisions did
"not establish the proposition that reputation alone, apart from some more tangible interests
such as employment, is either 'liberty' or 'property’ by itself sufficient to invoke the
procedural protection of the Due Process Clause." 8 The Paul Court distinguished an earlier
case where the Court had found an affected liberty interest when the police posted a notice in
liguor stores instructing the stores not to make sales or gifts of liquor to certain individuals.
89 Without more, the Paul Court noted, the stigma resulting from the posting in the earlier
case did not implicate due process. 2° But the governmental action in the earlier case had not



only produced a stigma; it also deprived the individual of a right he previously held under
state law, specifically the right to buy or obtain liquor. °* As the governmental action in Paul
was stigmatizing but did not result in any change in legal status, the court denied the liberty
interest claims. 22 The holding of Paul is that in order to invoke the procedural guarantees
contained in the due process clause based on damage to reputation due to action of the
state, such damage must alter or extinguish a right or status previously recognized. 3 In
other words, Paul requires a claimant to show either stigma or damage to reputation plus a
change of legal status in order to establish a claim based on a protected liberty interest.

In Siegert, Frederick A. Siegert, a clinical psychologist employed at a federal hospital, sought
damages and alleged that his former supervisor had violated Siegert's liberty interests by
writing a negative recommendation letter. ®4 Siegert asserted a constitutional claim based on
the theory that the former supervisor's actions, undertaken with malice, deprived him of a
liberty interest. 95 Specifically, he based his claims on the fact that he lost his position at the
government facility, an Army hospital refused to consider his application for employment,
and he was generally unable to find comparable work because [*¥206] of the letter. °¢
Similar to the observation in Paul, the Court noted that "[d]efamation, by itself, is a tort
actionable under the laws of most States, but not a constitutional deprivation." 97 The Court
recognized that "injury to reputation by itself was not a 'liberty' interest protected under the
Fourteenth Amendment." 28 The most important point from the case is the recognition that
"[t]he alleged defamation was not uttered incident to the termination of Siegert's
employment by the hospital . . . ." 9 The United States Supreme Court affirmed the dismissal
of Siegert's claim as Siegert had "failed to allege the violation of a clearly established
constitutional right." t°° Thus, Siegert would seem to further refine the holding of Paul by
perhaps requiring stigmatizing statements to be made at or near the time of the deprivation.

The Paul and Siegert cases, and the opinions relying on those holdings, concern harms that
common law defamation claims more directly address, while the line of cases directly dealing
with contractors being suspended or debarred by the government involve exclusion from a
trade or profession. The United States Court of Appeals for the District of Columbia Circuit
fully explained this distinguishing factor:

We begin our analysis of the constitutional claim with two due process principles that fit
together somewhat uneasily in the circumstances of this case. First, a person's "right to . . .
follow a chosen profession free from unreasonable governmental interference comes within
the 'liberty' . . . concept[] of the Fifth Amendment." Because this "liberty concept" protects
corporations as well as individuals, formally debarring a corporation from government
contract bidding constitutes a deprivation of liberty that triggers the procedural guarantees of
the Due Process Clause. Second, persons whose future employment prospects have been
impaired by government defamation "lack . . . any constitutional protection for the interest in
reputation." This principle derives from Paul v. Davis, which held that police distribution of a
flyer labeling the plaintiff an "Active Shoplifter[]," though "seriously impair[ing] his future
employment opportunities,"” infringed no liberty interest because it harmed only the plaintiff's
reputation. Reiterating this principle in Siegert v. Gilley, the Supreme Court held that a
plaintiff whose former government employer sent an admittedly libelous letter of reference
that "would undoubtedly . . . impair his future employment prospects" stated no
constitutional violation "so long as such damage flows from injury caused by the defendant to
a plaintiff's reputation."



The case before us reveals the tension between these two lines of due process cases. Had
the District formally debarred Trifax from bidding on government contracts, that would have
unquestionably constituted a deprivation of liberty. Conceding that it was not formally
debarred, however, [*207] Trifax claims to have suffered "broad preclusion” from
government contracting. In view of the fact that formal debarment would constitute a
deprivation of liberty, it would be odd if broad preclusion, equivalent in every practical sense
to formal debarment, did not also constitute a deprivation simply because the harm was
reputational. For exactly this reason, and notwithstanding the strong language in Paul v.
Davis and Siegert v. Gilley, we have held on several occasions that government
stigmatization that broadly precludes individuals or corporations from a chosen trade or
business deprives them of liberty in violation of the Due Process Clause.

These employment and government contracting due process cases establish what we call a
"reputation plus" requirement-plaintiffs must show not only that the government harmed
their reputation, but also that the resulting stigma "altered [their] status in a tangible way."
This "change in status requirement,"” explains why Paul v. Davis and Siegert v. Gilley have no
applicability to the claims here: Both cases involve harms analogous to common-law
defamation, while the "reputation plus" cases involve harms approaching, in terms of
practical effect, formal exclusion from a chosen trade or profession, as in Old Dominion. The
key inquiry then is this: Has the government, by attacking personal or corporate reputation,
achieved in substance an alteration of status that, if accomplished through formal means,
would constitute a deprivation of liberty? 101

A suspension sanction generally implies dishonesty or a lack of integrity. 192 Once suspended,
the damage to a contractor's reputation would coincide with a change in status as the
contractor may no longer bid on government contracts with TxDOT or function as a
subcontractor despite the fact that it was previously able to do so. 193 These facts satisfy all
elements of the reputation plus requirement in showing an affected liberty interest when
dealing with reputation. 104 Additionally, TxDOT will generally inform the public about the
identity of suspended or debarred contractors as well as inform other contractors who have
pending contracts with the sanctioned contractor about the issuance of sanctions. 105
Therefore, a contractor may appropriately challenge the suspension sanction rules through
the declaratory judgment [*208] process under section 2001.038 of the Texas

Government Code as it may affect a contractor's constitutionally protected liberty interests.
106

VII. The Procedural Process Due for a Suspended Contractor

A suspension sanction and associated administrative rules may affect the contractor's
constitutionally protected contract rights and liberty interests. 17 The Due Course of Law
Clause of the Texas Constitution and the Due Process Clause of the Fourteenth Amendment
to the United States Constitution protect these interests. 198 The deprivation of a contractor's
rights resulting from the issuance of a suspension sanction may occur without adequate due
process and render the rules invalid. The three-part balancing test set out by the United
States Supreme Court in Mathews v. Eldridge determines the procedure necessary to satisfy
due process requirements in a particular context: (1) the private interest affected by the
official action; (2) the risk of an erroneous deprivation of such interest through the



procedures used and the probable value, if any, of additional or substitute procedural
safeguards; and (3) the Government's interest, including the function involved and the fiscal
and administrative burdens that the additional or substitute procedural requirement would
entail. 19 To determine what process is necessary, a balance must be struck between the
government's interests in suspending and debarring the contractor and the contractor's
property interest in continuing to be able to perform work and receive payment or its liberty
interest in having an opportunity to bid on and receive government contracts free from a
cloud of fraud or dishonesty. 110

A. The Private Interests that Will be Affected by the Official Action

As discussed previously, the official action of TxDOT suspending a contractor may affect the
contractor's private interests-both its ability to continue performing work and receiving
payment for such work, and its ability to continue its business operations free from a cloud of
fraud or dishonesty. 11t These interests are fundamental rights protected by both the Texas
Constitution and the federal Constitution. 112 Thus, the private interests potentially affected
by the official action of TxDOT in suspending a contractor are paramount as they directly
affect the contractor's ability to function. A contractor performing work for TxDOT obviously
has an interest entitled to procedural due process [*209] protection-otherwise, the
contested case process regarding the issuance of sanctions would be meaningless.

B. The Risk of an Erroneous Deprivation and the Probable Value of Additional or Substitute
Procedural Safeguards

There is a high risk of an erroneous deprivation of a contractor's interests through the use of
the rules regarding a suspension and the applicable procedural mechanism for contesting the
suspension. As stated previously, an opportunity for a hearing may be considered
"meaningful"-even if the hearing is available only after the deprivation-if the hearing provides
the person "a fair opportunity to challenge the accuracy and legal validity of the
[deprivation]" and a "clear and certain remedy." 112 This does not negate the requirement
that the opportunity to be heard occur at a meaningful time. 114 Based on these standards,
the TxDOT administrative rules do not provide for a meaningful opportunity to be heard, and
any hearing may not occur in a meaningful time.

1. Burden of Proof

The fact that a contractor may bear the burden to prove that TxDOT acted unreasonably,
which leads to concerns about the fairness of the hearing, potentially taints the contested
case process. 115 There is great risk in placing the burden of proof on the contractor because
this allows TxDOT to make unilateral, subjective decisions, perhaps with complete disregard
for its own rules, and then requires the contractor to prove that such actions were
unreasonable. This risk of erroneous deprivation of the contractor's rights weighs against
imposing the burden of proof on the contractor.



The party seeking to take away constitutionally protected interests should bear the burden of
proof. The contractor who seeks merely to preserve his right to work should not bear the
burden of proof. Allocating the burden of proof in this manner provides greater assurance
that TxDOT will adhere to its own [*¥210] administrative rules or that it will ultimately be
responsible for its failure to do so. This suggestion would be of particular benefit when the
suspension is based on subjective standards, such as when sanctions are based on mere
suspicion and not issued as the result of a concrete event like a conviction. 116

2. Timing of Contested Case Hearing

There is no notice or opportunity to be heard concerning the suspension as it is immediate
and continues until a final order is entered. Because a suspension and debarment must occur
simultaneously, a contractor may contest the debarment but is never afforded an opportunity
to contest the suspension until the hearing on the debarment, which may occur many months
later. 117 Because TxDOT does not stay a suspension during the contested case hearing, the
contractor cannot work, as if the contractor was already debarred. 8 Given the identical
nature of the substantive definition of "debarment" and "suspension," the contested case
hearing basically allows a contractor to challenge the validity of the debarment, but TxDOT
debars the contractor while the contractor challenges it. 1** No meaningful opportunity to be
heard regarding the suspension exists. 120 In fact, no opportunity to be heard exists. Any
purported hearing on the suspension, which is in actuality a hearing on the debarment,
occurs after the deprivation and does not provide a contractor a fair opportunity to challenge
the accuracy and legal validity of the suspension; therefore, any hearing on the suspension is
not meaningful. 121

The logistical challenge to holding a meaningful hearing lies in the State Office of
Administrative Hearings process, which provides for discovery. 122 The contractor will likely
feel significant pressure to hold the hearing as soon as possible in order to lessen the impact
of a suspension sanction on the contractor's business. By requesting a hearing to challenge a
suspension sanction through the contested case process in such a short time frame, the
contractor will be unfairly rushed and limited as to what discovery it can conduct. This, in
turn, means the contractor will be less informed of the allegations asserted against it and
possibly hindered in obtaining essential information necessary to show that TxDOT's actions
were unreasonable. For example, if TxDOT failed to follow the proper internal audit process
and issued [*211] sanctions based on an erroneous report, the contractor would have
virtually no opportunity to discover this information. If the contractor avails itself of the
benefits from the discovery process, it will delay the hearing and the contractor becomes
unable to work in the interim. The result yields either a hearing that may not constitute a
meaningful "opportunity to be heard," as there is no opportunity to obtain critical evidence,
or a hearing that may not occur "at a meaningful time," as it occurs well after the deprivation
of the protected interests. 123 This risk of an erroneous deprivation of the contractor's rights
weighs against both a premature hearing on the merits and a delayed hearing on the merits.

Allowing for an expedited hearing on the suspension, independent of the hearing on the
debarment, will assist in alleviating the negative impact of either a premature or delayed
hearing. 124 This provides a reasonable means of dealing with the issue because a suspension



sanction and a debarment sanction are in effect two separate sanctions. 125 To the extent a
contractor seeks to challenge a debarment sanction, it would be afforded a greater period of
time in which to develop its case. By challenging the suspension sanction, the contractor
would have the ability to participate in a hearing much earlier than if it availed itself of the
full benefits from the discovery process. Basically, by allowing the contractor to participate in
a hearing for each sanction, its rights are more fully and fairly protected. 12¢ It is worth
noting that the Federal Acquisition Regulations contemplate a separate hearing for a
suspension and a debarment sanction. 127 In addition, the parties could employ some form of
expedited discovery or initial disclosure process to facilitate an efficient exchange of
information.

3. Rights of Affiliates

TxDOT's administrative rules provide the following:

Affiliation may be found when one entity has the power to control another entity, directly or
indirectly; when a third party has the power to control two or more other entities, directly or
indirectly; when the owner of one entity is a spouse or immediate family member of the
owner of the other entity; or when two entities have been so closely allied through an
established course of dealings (such as loans, joint ventures, common ownership, common
board members, common management, or joint advertising) that the public would
reasonably perceive the two entities as under common control. 128

[*212]

This definition, which automatically includes all immediate family members as affiliates of the
owner of a contractor entity, is at odds with the federal debarment regulations. 2° Those
regulations explain that evidence regarding interests among family members is only an "[i]
ndicia of control," which is-and should be-the real issue in determining affiliation. 3°
Additionally, no formal process by which an affiliate can seek reinstatement exists, and an
affiliate may only submit unspecified information to TxDOT and hope TxDOT reconsiders the
issuance of sanction. 131

Use of these rules and the definition of "affiliate" present a high risk of erroneous deprivation.
For example, under these rules the mere fact that someone is an immediate family member
of one of the owners of a contractor automatically renders that person suspended. 132 That
person may have done absolutely nothing to justify debarment or suspension, and that
person could try to begin operating as a contractor years later but would still suffer
consequences for acts occurring well in the past.

The probable value of additional or substitute procedural safeguards would be great.
Presently, TxDOT does not have a procedure in place that reinstates an affiliate to work on
TxDOT projects. 133 Allowing a formal procedure by which an affiliate can petition to work for
TxDOT again, rather than the ambiguous discretionary process presently available, gives
innocent family members the opportunity to work for TxDOT in the future. The federal rules
provide that familial status is only an indicia of control and focuses on control as the real



issue. 134 The TxDOT rules are much too broad-to the point of outweighing TxDOT's interest
in protecting the public as compared to the rights of affiliate family members to seek work.

C. The Government's Interest

The government bases its interest in sanctioning a contractor on TxDOT's goal to "ensure
that only responsible contractors are eligible to bid on, enter, and subcontract under highway
improvement contracts and that those contracts are fully performed in an efficient and timely
manner." 135 The government can adequately protect this interest even if it implements the
proposed additional or substitute procedural requirements.

[*213]

Regarding the burden of proof, placing the burden of proof on TxDOT rather than the
contractor requires no increased fiscal or administrative burden, merely a change in the
administrative rules. Regarding an expedited hearing, an expedited hearing on the
suspension independent of the hearing on the debarment entails greater fiscal and
administrative burdens. However, the balancing of these interests determines the necessary
procedures. Even though the balancing of these interests may result in an increased fiscal or
administrative burden, that issue alone is insufficient to dismiss the use of such a procedure.
Regarding affiliates, TxDOT should view familial status as only an indicator of control rather
than a principal factor in determining affiliation-this requires no increased fiscal or
administrative burden, merely a change in the administrative rules. The implementation of a
structured process by which an affiliate or contractor can seek reinstatement does entail
greater fiscal and administrative burdens. But, the burden is somewhat limited, as the
process would primarily involve the review of information rather than a formal proceeding.

Under each of the proposed additional and substitute procedural requirements, established
sanction procedures continue to protect the government's interest. The procedural
requirements only apply when a contractor disputes the reasonableness of the issuance of
sanctions or attempts reinstatement. The process does not change when the contractor does
not dispute or challenge the issuance of sanctions or seek reinstatement.

VIII. Conclusion

The existing rules do not adequately protect a suspended contractor's interests. The
proposed additional or substitute procedural safeguards are examples of changes that TxDOT
could employ. Each may not be entirely feasible or even necessary. These examples are
based on the belief that a contractor and its affiliates should be entitled to receive the utmost
protection before the government prevents it from continuing its business operations. The
balance between the contractor's liberty interest and property interest in continuing its
business operations and TxDOT's interest in protecting the public favors greater protection of
the contractor's interests.
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