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When a plaintiff’s cause of action arises from breach of con-
tract, the majority of courts today will not apply a comparative
causation analysis, whereby the amount of recoverable damages
is apportioned according to each party’s percentage of fault.!
Comparative causation, or comparative fault, generally equates
with a tort principle of damages.? One of the main goals of appor-
tioning damages under a comparative causation analysis is fair-
ness.> In contract actions, the basic method for measuring
damages is based on recovery of the expectancy or the benefit of
the bargain, with the intention that the nonbreaching party will
recover an amount that will put it in as good a position as it would
have been in had the contract been performed.* Sometimes, espe-
cially when two or more parties may have contributed to the
breach, the application of this rule can lead to harsh results. Some
causes of action sound in both tort and contract, such as when
the parties’ relationship is initially formed by contract, but there
is a claim that the contract was performed negligently.® In such a
case, it may be appropriate to apply a comparative causation
analysis, along with the doctrine of expectation.

In this article, the history of comparative causation will be dis-
cussed as it developed in the tort arena, and the doctrine will be
examined to see how it may progress into the contract realm. The
overarching issue is whether the time is right for courts to recog-
nize the doctrine of “comparative contract fault.”® The contract
language utilized by the American Institute of Architects (AIA)
demonstrates how a contractual comparative causation analysis
can be employed to apportion damages between an architect and
a general contractor in a suit for breach of contract brought by the
owner of a construction project after a defect or deficiency is
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found in the finished project. The AIA language sets the stage
for moving comparative causation into the contract arena through
the application of a waiver/estoppel argument to claims made by
an owner. An architect, when defending a breach of contract
claim made by the owner, may assert that the latter has waived,
and therefore is estopped from pursuing, any amount of damage
attributable to the fault of the contractor, for which the architect is
specifically relieved from liability by the AIA contract. Likewise,
a contractor, when similarly situated, also may assert that the
owner has waived and is estopped by the AIA contract provisions
from pursuing damages attributable to the fault of the architect.
This process will require a comparative causation analysis in
which the architect’s or the contractor’s percentage of fault is
determined by the trier of fact and then offset for purposes of
determining the architect’s or the contractor’s liability for the
owner’s damages. In making this analysis, it will be necessary to
explore the economics of the relationship among owners, archi-
tects, and general contractors.

The History and Development of Comparative Causation

Comparative causation arose in tort law, specifically in negli-
gence causes of action, beginning with the application of contrib-
utory negligence. Contributory negligence is often said to have
first been applied in the 1809 British case Butterfield v. For-
rester.” The concept first entered the United States several years
later in the Massachusetts case Smith v. Smith.® As this theory
first developed, a plaintiff not exercising reasonable and ordinary
care could not maintain a cause of action for negligence on the
part of a defendant.’

The doctrine of contributory negligence, as it was being
applied by the courts in the nineteenth century, was considered by
some to be the harshest doctrine known to the common law. !
Because its rigid application led to drastic results, certain limita-
tions started to appear. An early and important exception was the
doctrine of last clear chance, which provides that the negligence
of the plaintiff does not preclude a recovery for the negligence
of the defendant where it appears that the defendant by ordinary
care could have avoided the harm to the plaintiff notwithstand-
ing the plaintiff’s negligence.!! Other judicial restrictions includ-
ed cases involving intentional torts and strict liability.!> The
doctrine of comparative negligence developed from these limi-
tations on contributory negligence, especially from the last clear
chance exception.'

Comparative negligence also has its roots in the defense of
assumption of the risk, a principle that started at about the same
time. It has always been closely related to contributory negli-
gence and, in fact, overlaps it to some degree.'* The defense of
assumption of the risk provides that a plaintiff who voluntarily
accepts the possibility of injury from a known danger cannot
recover for a subsequent loss caused by that hazard.'> Generally,
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it requires proof of three elements: subjective appreciation of the
risk, voluntary confrontation of the danger, and manifestation of
willingness to relieve the defendant of any duty to exercise care.'¢

From the defenses of contributory negligence and assumption
of the risk came comparative negligence. Rather than completely
barring a negligent plaintiff from recovery, as under a contributo-
ry negligence system, this doctrine permits the plaintiff to recov-
er a reduced amount of damages according to the fact-finder’s
apportionment of fault between the parties.!” Comparative negli-
gence originated in admiralty law and was first codified in the
United States by Congress in a 1908 statute covering injuries sus-
tained by railroad employees.'® The statute adopted a system of
pure comparative negligence, whereby a plaintiff can recover
from a negligent defendant regardless of the extent of his own
negligence, but recovery will be reduced by the percentage of fault
that the fact finder apportions to the plaintiff.!* Shortly thereafter,
many of the state legislatures enacted similar laws that eventually
adapted to apply in all negligence actions.”’ Some states preferred
and adopted the modified comparative negligence doctrine, also
referred to as the 50 percent rule.?! This principle holds that a
plaintiff’s recovery on a negligence action will be reduced by his
or her own percentage of fault, but if the plaintiff’s percentage
equals 50 percent or more, he or she cannot recover anything.?

Beginning in 1969, a strong legislative and judicial movement
applied comparative negligence in many states to all negligence
causes of action.”> Most jurisdictions judicially adopted the pure
form of comparative negligence because most courts and schol-
ars considered it to be the fairest and most equitable system.?*
However, the majority of jurisdictions that legislatively adopted
comparative negligence used a modified form of comparative
negligence, due in large part to the influence of the insurance
industry.?

From comparative negligence came comparative fault, also
referred to as comparative causation or comparative responsibil-
ity.2® At common law, contributory negligence was only a defense
to negligent conduct. It was not a defense to recklessness or to
any other tort. Under comparative fault, however, any conduct,
with the exception of intentional acts, on the part of the plaintiff'is
balanced against the misconduct on the part of the defendant in
apportioning damages.?’

Under the Uniform Comparative Fault Act, “fault” is defined
as negligent or reckless conduct that gives rise to strict tort lia-
bility, breach of warranty, unreasonable assumption of risk not
constituting an enforceable express consent, misuse of a prod-
uct, and unreasonable failure to avoid an injury or to mitigate
damages.?® The Uniform Comparative Fault Act is limited in
application to physical harms to person or property and does not
include economic loss, although “failure to include these harms
specifically in the Act is not intended to preclude application of
the general principle to them if a court determines that the com-
mon law of the state would make the application.”” Actions that
sound solely in contract, where the plaintiff seeks to recover what
he or she contracted to receive, rather than an action for breach
of warranty, which sounds in tort and in contract, are not intend-
ed to be covered by the Act.** Neither does the Act apply to inten-
tional torts, although a court, in its discretion, can apply the
general principle of the Act in a proper case.!

While most courts have been reluctant to apply comparative
causation in breach of contract actions, principles of fairness and
the continuing merger of tort and contract principles (e.g., in the
areas of warranty and strict liability) justify this extension. Since
the harsh theory of contributory negligence first appeared as a
defense to negligence actions, the idea of apportioning damages
between parties at fault has expanded to apply not only in negli-
gence actions, but in other causes of action as well.*?

The Joint Wrongdoer Doctrine

A joint tortfeasor commits a tort along with one or more other
tortfeasors who contributed to the claimant’s injuries. All of them
may be joined as defendants in the same lawsuit.>* The joint
wrongdoer doctrine encompasses these same principles, but it
also can be based on the nonperformance of a contractual obli-
gation.* Under the joint wrongdoer doctrine, the right of contri-
bution arises from liability for a joint wrong committed by two or
more parties against the claimant.>

At common law, even though one tortfeasor’s act concurred or
combined with that of another to produce the injury to the plain-
tiff, each joint tortfeasor was liable for the entire loss.* Since the
adoption of comparative causation principles, most jurisdictions
have either completely abolished or limited joint and several lia-
bility between joint tortfeasors.’” However, comparative causation
has not affected the common law doctrine of joint and several lia-
bility in two contexts: in purely vicarious liability and for an inno-
cent product retailer.?® Joint and several liability between joint
tortfeasors also still exists by statute.>* Consistent with limiting the
application of joint and several liability in the joint tortfeasor con-
text, joint wrongdoers should not be held jointly and severally
liable. Instead, each joint wrongdoer should be liable only for his
own proportion of fault in causing the injury to the claimant,
except in the context of purely vicarious liability or when a statute
dictates otherwise.

Justifications for Apportioning Contract Damages

Today, under certain circumstances, courts should be willing
to apply a comparative causation analysis in determining contract
damages. Although comparative causation typically applies only
in tort causes of action, when a plaintiff and a defendant are com-
mercial parties of equal bargaining power and have provided for
such an analysis in their contract, a court should apportion the
plaintiff’s damages according to each party’s percentage of fault.
If several parties each contribute to cause a breach and a single
injury results, applying the current liability rules used in contract
law would render a harsh result. Application of comparative fault
principles would result in greater fairness to all of the parties
involved.

Most jurisdictions in the United States have either legislation
or case law allowing the defense of comparative fault in tort caus-
es of action.* Some courts have refused to apply this defense to
breach of contract claims,*! while others have applied it when lia-
bility is concurrent in both tort and contract or when the contract
liability relates to bodily injury or property damage resulting from
the breach of an implied warranty.*? As one commentator has
noted, there are several justifications for refusing to recognize
contributory negligence, and, in turn, comparative causation, as a
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general defense in the field of contract law, including that it is
superfluous because other defenses cause it to be redundant; it
would introduce an alien and unknown element of culpability into
contract law, making its application problematic; contract law
requires adherence to clear and simple rules, which would be
undermined by this defense; and it would conflict with the very
essence of the contractual arrangement, which is to enable the par-
ties to rely on the contract and plan for their future accordingly.*
This final justification is the most significant argument and is
referred to as the reliance and planning argument.* Another con-
sideration against the use of comparative causation in contract
actions is that it may result in holding a person liable for contract
damages when that person was not a party to that agreement.*

On the other hand, several justifications favor adopting com-
parative causation in contract law. First, it prevents situations in
which a loss brought by the aggrieved party upon itself befalls a
party in breach. Second, applying comparative fault in contract
claims would be consistent with the current trend to unify the
remedies available in both contract and tort law, which is general-
ly considered positive. Finally, a defense of comparative fault
would encourage caution, cooperation, and solidarity between
parties to a contract.* Rather than shifting the entire burden of
the damages that could have been mitigated to one of the parties,
a comparative causation analysis apportions the burden between
the parties, none of which may be guiltless.*’” Additionally, there
is justification for liability in contract actions for those not a party
to the agreement because an award of damages should relate to
the conduct of the responsible parties, whether signatories to the
contract or not. There is further support for this position in that
incorporated contractual general conditions may obligate other
parties to perform certain duties even when they did not execute
the actual agreement at issue.*® Comparative fault promotes fun-
damental fairness through the apportionment of damages among
the responsible parties. It prevents holding a party that is only
partly responsible for a plaintiff’s damages from being wholly
liable for them.

It is appropriate to recognize a defense of contributory negli-
gence when, even in the absence of an indication of breach, it is
desirable to encourage the potentially aggrieved party to take pre-
cautionary measures, to refrain from absolute reliance on the ful-
fillment of the contract, and to seek protection from the
consequences of a possible breach, taking into account such factors
as the value of the interest likely to be impaired if the contract were
breached, the probability of breach, and the cost of undertaking
additional protective measures.* Recognizing a contributory neg-
ligence defense in these cases “would not significantly impair
reliance and planning ability, would lead to just and fair results, and
would encourage cooperation, solidarity and caution.”* Further-
more, it would provide incentives to fulfill contracts and mitigate
damages resulting from a breach.’!

Under the current system of contract damages, the goal is to
give the nonbreaching party the benefit of its bargain by entitling
it to recover an amount that will put it in as good a position as it
would have been in had the contract been performed.” As previ-
ously discussed, “[t]his system of damages is one of strict liabili-
ty that operates without regard to fault—the breaching party
bears the full brunt of damage assessment regardless of the non-

breaching party’s contributions to the breach.”* Similar to the
all or nothing system of common law contributory negligence,
this system of strict liability found in the doctrine of expectation
damages can be considered too harsh because it is generally
unfair and inequitable.> Even today, many states allow a compar-
ative causation analysis to be applied to causes of action based on
strict liability torts.>

Although some courts may reject a comparative causation
analysis in a breach of contract action by relying on the theory that
tort principles should not be applied in contract settings, princi-
ples of negligence can be found in many different aspects of con-
tract law.> Under some circumstances, a party may suffer only one
injury but be able to assert a cause of action for breach of contract
as well as a cause of action in tort.”” The distinction between con-
tract law and tort law is not always clear.’® As the law has devel-
oped, principles of fairness have replaced rules of law that have
been considered too harsh. As succinctly stated: “Principles of law
which serve one generation well may, by reason of changing con-
ditions, disserve a later one. . . . Experience can and often does
demonstrate that a rule, once believed sound, needs modification to
serve justice better”
Apportioning Liability Using Standard AIA Contract
Documents

Economic Analysis of the Relationship Among Owner,
Architect, and General Contractor

Construction projects often have large financial, social, and
technical implications. A project may fail due to many different
factors, involving several different parties. Typically, the owner
will contract separately with the architect and with the general
contractor. In such a case, no privity of contract exists between
the designer and the builder. In addition, the general contractor
typically will contract directly with the subcontractors, which
means that it is the only party in privity with them.

The agreements between these different parties are often stan-
dard, and the AIA contract documents are widely used in the ver-
tical construction industry.®® One provision from the AIA
owner-architect agreement gives the owner the option to have
the architect observe the construction process and report both on
the progress of the work and whether the architect, from its gen-
eral observations, discovered any deficiencies.®! If the architect
performs this administrative or quality control function, the
architect’s fee should be higher than if the architect is not required
to do so. The AIA contract language also provides that the archi-
tect is not responsible for the failure of the contractor to perform
its work in accordance with the contract documents, but the
architect should be held liable for the architect’s own negligent
acts or omissions.® This means that if there is a defect or defi-
ciency in the construction that was not discovered by the archi-
tect, the architect should only be liable for its acts or omissions
and not those of the contractor.

The AIA Document A201-1997: General Conditions of the
Contract for Construction, the construction administration por-
tions of which are incorporated in the standard AIA contracts
between the owner and the architect and between the owner and
the contractor, provides that the architect is not responsible for
any damages arising from the failure of the contractor to perform
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its contractual obligations.®* Similarly, A201 also provides that
the contractor is not responsible for the damages arising from the
failure of the architect to perform its work as required.** No mat-
ter whether the owner sued the architect or whether the owner
sued the contractor, in either situation and under certain facts,
the provisions in A201 entail a comparative causation analysis
whereby fault should be apportioned between the architect and
the contractor, and the owner should be compensated by the
architect or the contractor in accordance with each party’s per-
centage of fault.

Typically, two rules are used to measure the amount of damages
an owner may recover based on breach of a construction contract:
either the cost of remedying the defect, or the difference in value
between what the building would have been worth (if it had been
properly designed and constructed) and the value of the building as
actually designed and built.%® If the resulting damages for remedy-
ing the defect are overly generous to an owner, the difference in val-
uation is generally used to measure the damages.® In a breach of
contract action against an architect or contractor brought by the
owner after a defect or deficiency is discovered in the finished proj-
ect, under the doctrine of expectation, the architect or contractor
could be held liable for the entire cost of remedying the defect. As
stated by other commentators, “[t]he results reached with expecta-
tion damages are too harsh because the doctrine fails to consider
potential wrongful acts of other parties in contributing to the
breach.”%’

In one example discussed throughout this article and more
thoroughly below, the breach of contract action is brought by the
owner against the architect after a defect is discovered in the con-
struction project. The owner has contracted separately with the
architect and the contractor. Under its contract, the architect is
obligated to inform the owner of known deviations from the con-
tract documents and from the most recent construction schedule
submitted by the contractor. The architect is not responsible for the
contractor’s failure to perform the work in accordance with the
requirements of the contract documents. However, the architect is
liable for its own negligent acts or omissions, not for those of the
contractor. The architect is the party allegedly breaching the con-
tract by failing to observe and catch the contractor’s mistake, and
the contractor is a third party contributing to the breach. Though
the architect may be liable to the owner for failing to catch the mis-
take, the architect should not be liable for the entire amount of the
damages.

In the other example, the owner brings a breach of contract
action against the contractor after a deficiency has been discov-
ered in the project. As with the first example, the owner has a sep-
arate agreement with both the designer and the builder. Pursuant
to the provisions of A201 incorporated into its contract, the con-
tractor must inform the owner of known design errors or omis-
sions. However, the builder is not liable for damages resulting
from such errors or omissions. The contractor is the party
allegedly breaching the contract by, in part, failing to observe and
catch the architect’s mistake. As in the previous example, the
architect is a third party contributing to the breach, and while the
contractor may be liable to the owner for failing to catch the mis-
take, it should not be held liable for the entire amount of the dam-
ages.

In each example, both the architect and the contractor have
contributed to the owner’s injury. Each acted independently in
failing to catch the mistakes, and each acted independently in
causing the defects. They are both joint wrongdoers. They could
each be sued for their own acts in breaching their respective con-
tracts with the owner. A more efficient and equitable determina-
tion of damages would involve apportioning liability based on the
percentage of fault that each party, the architect and the contrac-
tor, contributed to the breach—the implementation of a compar-
ative causation analysis.

Contracting for Comparative Fault: Application of the 1997
Editions of the AIA Contract Documents

Regarding the architect, the newest versions of the standard ATA
agreements include slightly different language than the provisions
involved in most earlier published cases. AIA Document B141 is
the Standard Form of Agreement Between Owner and Architect. It
allows the architect to offer a broad range of services to the owner
spanning the life of a project, from conception to completion and
beyond.®® It contains initial information, terms and conditions, and
compensation details, as well as definitions of the architect’s scope
of services.® Specifically, B141 provides:

The Architect shall report to the Owner known deviations
from the Contract Documents and from the most recent
construction schedule submitted by the contractor. How-
ever, the Architect shall not be responsible for the Con-
tractor’s failure to perform the work in accordance with
the requirements of the Contract Documents. The Archi-
tect shall be responsible for the Architect s negligent acts
or omissions, but shall not have control over or charge
of and shall not be responsible for acts or omissions of
the contractor, subcontractors, or their agents or employ-
ees, or any other persons or entities performing portions
of the work.”

This language can and should be interpreted as a limitation of
the architect’s liability. If defects and deficiencies appear in the
construction, the architect is not responsible for the contractor’s
breach. However, the architect is responsible for its own negligent
acts or omissions, such as failing to discover the defects or defi-
ciencies. The issue of damages should be put before the trier of
fact, who can then determine what percentage of fault should be
attributed to each of the parties.”*

A201 also plays an important role in the contract for construc-
tion and in the analysis of responsibility. It sets forth the rights,
responsibilities, and relationships of the owner, the general con-
tractor, and the architect.”” Even though the architect is not in
privity with the general contractor because the architect is not a
party to the contract for construction between the owner and the
general contractor, the architect usually plays an integral role in
preparing contract documents, and the architect may have specif-
ic duties and responsibilities during the construction phase of the
project.”® Typically, A201 is adopted by reference in other ATA
documents, such as B141, AIA Document A101-1997: Standard
Form of Agreement Between Owner and Contractor, and AIA
Document A401-1997: Standard Form of Agreement Between
the Contractor and the Subcontractor.” A201 provides:
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The Contractor shall supervise and direct the Work, using
the Contractor’s best skill and attention. The Contractor
shall be solely responsible for and have control over con-
struction means, methods, techniques, sequences and
procedures and for coordinating all portions of the Work
under the Contract, unless the Contract Documents give

other specific instructions concerning these matters .
75

The Contractor warrants to the Owner and Architect
that materials and equipment furnished under the con-
tract will be of good quality and new unless otherwise
required or permitted by the Contract Documents, that
the work will be free from defects not inherent in the
quality required or permitted, and that the work will

conform to the requirements of the Contract Documents
76

dent manner, consistent with the governing standard of care. In
interpreting the 1976 edition of A201, which includes language
similar to the above provisions, at least one court has found that
the architect is not an insurer or guarantor of the contractor’s
work.%0

In regards to the contractor, A201 contains language that can
and should be interpreted as a limitation of the contractor’s liabil-
ity. The contractor is responsible for its own negligent acts or
omissions, which may include the failure to inform the owner of
known errors or omissions in the contract documents. B141
places the following responsibilities on the architect:

The Architect’s services shall be performed as expedi-
tiously as is consistent with professional skill and care
and the orderly progress of the Project. The Architect
shall submit for the Owner’s approval a schedule for the
performance of the Architect’s services which initially

A201 seeks to further delineate the differences between the
responsibilities of the contractor and the duties of the architect
and recognizes that “[a] clear allocation of responsibility is in
the interests of all participants in the construction project,”
although care must be taken not to alter this delineation through
conduct.”

shall be consistent with the time periods established in
Section 1.1.2.6 and which shall be adjusted, if necessary,
as the Project proceeds. This schedule shall include
allowances for periods of time required for the Owner’s
review, for the performance of the Owner’s consultants,
and for approval of submissions by authorities having

The Architect, as a representative of the Owner, will visit
the site at intervals appropriate to the stage of the Con-
tractor’s operations (1) to become generally familiar with
and to keep the Owner informed about the progress and
quality of the portion of the Work completed, (2) to
endeavor to guard the Owner against defects and defi-
ciencies in the Work, and (3) to determine in general if
the Work is being performed in a manner indicating that
the Work, when fully completed, will be in accordance
with the Contract Documents. However, the Architect
will not be required to make exhaustive or continuous on-
site inspections to check the quality or quantity of the
Work. The Architect will neither have control over or
charge of, nor be responsible for, the construction means,
methods, techniques, sequences or procedures, or for the
safety precautions and programs in connection with the
Work, since these are solely the Contractor’s rights and
responsibilities under the Contract Documents, except
as provided in Subparagraph 3.3.1.7

The Architect will not be responsible for the Contrac-
tor’s failure to perform the work in accordance with the
requirements of the Contract Documents. The Architect
will not have control over or charge of and will not be
responsible for acts or omissions of the contractor, sub-
contractors, or their agents and employees, or any other
persons or entities performing portions of the work. . .7

The above language strikes a balance between the architect’s

jurisdiction over the Project. Time limits established by
this schedule approved by the Owner shall not, except for
reasonable cause, be exceeded by the Architect or
Owner.®!

The Architect’s design services shall include normal structur-
al, mechanical and electrical engineering services.®

The A201 specifically addresses the limitation of liability for
the contractor and sets the stage for a comparative causation
analysis:

Since the Contract Documents are complementary, before
starting each portion of the Work, the Contractor shall
carefully study and compare the various Drawings and
other Contract Documents relative to that portion of the
Work, as well as the information furnished by the Owner
pursuant to Section 2.2.3, shall take field measurements
of any existing conditions related to that portion of the
Work and shall observe any conditions at the site affecting
it. These obligations are for the purpose of facilitating
construction by the Contractor and are not for the purpose
of discovering errors, omissions, or inconsistencies in the
Contract Documents; however, any errors, inconsistencies
or omissions discovered by the Contractor shall be report-
ed promptly to the Architect as a request for information
in such form as the Architect may require.®

Any design errors or omissions noted by the Contractor
during this review shall be reported promptly to the
Architect, but it is recognized that the Contractor’s review

duty to protect an owner through site observation and the archi-
tect’s standard of care. Generally, the architect should not be held
to the same standard of care as an on-site construction supervisor.
However, the architect must still perform site observations and
seek to guard the owner against defects in a reasonable and pru-

Published in Construction Lawyer, Volume 26, Number 2, Spring 2006 © 2009 by the American Bar Association. Reproduced with permission. All rights reserved. This informa-

is made in the Contractor’s capacity as a contractor and
not as a licensed design professional unless otherwise
specifically provided in the Contract Documents. The
Contractor is not required to ascertain that the Contract
Documents are in accordance with applicable laws,

tion or any portion thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written

consent of the American Bar Association.



statutes, ordinances, building codes, and rules and regu-
lations, but any nonconformity discovered by or made
known to the Contractor shall be reported promptly to the
Architect.®

If the Contractor fails to perform the obligations of Sec-
tions 3.2.1 and 3.2.2, the Contractor shall pay such costs
and damages to the Owner as would have been avoided if
the Contractor had performed such obligations. The Con-
tractor shall not be liable to the Owner or Architect for
damages resulting from errors, inconsistencies or omis-
sions in the Contract Documents or for differences
between field measurements or conditions and the Con-
tract Documents unless the Contractor recognized such
error, inconsistency, omission or difference and knowing-
ly failed to report it to the Architect.®

The Contractor shall not be required to provide profession-
al services which constitute the practice of architecture or
engineering unless such services are specifically required
by the Contract Documents for a portion of the Work or
unless the Contractor needs to provide such services in
order to carry out the Contractor’s responsibilities for con-
struction means, methods, techniques, sequences and pro-
cedures. . . . The Contractor shall not be responsible for the
adequacy of the performance or design criteria required by
the Contract Documents.

Despite the requirements of notification, the contractor is not
expected or required “to engage in a professional review of the
architect’s design.”®” Again, this contractual language seeks to
reach a balance between a contractor’s duty to protect an owner
through notification of errors and omissions detected in the con-
tract documents while simultaneously providing that the contrac-
tor is not to be held to the same standard of care as a design
professional. When studying and comparing the contract docu-
ments, the contractor must perform these duties in accordance
with the applicable standard of care of a contractor, and to the
extent the contractor fails to do so, it is liable for all damages
incurred as a result.

These provisions further evidence the intention of the parties
to employ a comparative causation analysis in determining con-
tract damages. Furthermore, neither the architect nor the contrac-
tor is attempting to disclaim liability for its own fault. With
respect to the use of the ATA documents, total liability should be
apportioned between the parties. One should be held responsible
for the respective failure to detect the defect in construction or
design, and the other should be held responsible for causing the
defect to exist. Both a judge and a jury are fully capable of mak-
ing such an apportionment.

Although considerations of judicial economy would go
against the use of a comparative causation analysis in contracts,
freedom of contract favors its enforcement. The AIA contract
terms are commercially reasonable and an industry standard. The
provisions do not bar the owner from seeking damages from the
architect or contractor; rather, they should only prevent the owner
from recovering the full amount of damages from the architect
or contractor when a portion of the damages is attributable to the

fault of another party. The architect or contractor will still be held
liable for its own fault and failures. This fault can be apportioned
among the parties.

Conclusion

The language found in the 1997 editions of the AIA documents
provides for an ideal context in which a court can utilize a compar-
ative causation analysis in a breach of contract cause of action. The
provisions of the documents are commercially reasonable and are
typically entered into between parties of equal bargaining power. In
a way, the provisions function as a limitation of liability clause. The
architect or the contractor is liable only for its own acts or omissions,
not in failing to detect the defects or deficiencies of each other.
Thus, the liability of the architect and/or the contractor is limited to
each party’s own respective fault. Just as contributory negligence
was considered too harsh and developed into comparative negli-
gence, the doctrine of expectation in contract law can lead to harsh
results, especially when a breach is attributable to more than one
party. Allowing a system of comparative causation to apportion
damages among the joint wrongdoers would provide a more equi-
table and just result. &
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